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BUSINESS ASSOCIATE AGREEMENT 
 
 

This Business Associate Agreement (“Business Associate Agreement”) is entered into in 

connection with that certain existing arrangement (the “Arrangement”) between 

_______________, a ____________ corporation, doing business as _________________ 

(“Covered Entity”) and _______________, a ________________________ contractor 

(“Associate”).  This Business Associate Agreement is effective as of the date on the signature 

page hereof (the “Effective Date”). 

 

RECITALS 

 

WHEREAS,  the Arrangement requires Associate to have access to and/or to collect or create  

Maintain or transmit Electronic Protected Health Information and Protected Health Information 

(which are collectively referred to as “PHI”) in order to carry out Associate’s functions on behalf 

of Covered Entity;  

 

WHEREAS, Covered Entity and Associate intend to protect the privacy and provide for 

the security of PHI disclosed, collected or created by Associate in connection with the 

Arrangement in compliance with the Health Information for Economic and Clinical Health Act 

(HITECH); Health Insurance Portability and Accountability Act of 1996, Public Law 104-191 

(“HIPAA”) and the regulations promulgated thereunder, including, without limitation, the 

Standards for Privacy of Individually Identifiable Health Information, C.F.R. at Title 45, Parts 

160 and 164 (the “Privacy Rule”) and the Standards for the Security of Electronic Protected 

Health Information, C.F.R. at Title 45, Parts 160 and 164 (the “Security Rule”); (the Privacy Rule 

and the Security Rule, and other applicable laws, in each case, as amended from time to time are 

collectively referred to hereinafter as the “HIPAA Regulations”); and 

 

WHEREAS, the HIPAA Regulations require Covered Entity to enter into an agreement 

with Associate containing certain requirements with respect to the use and disclosure of PHI and 

which are contained in this Business Associate Agreement. 

 

NOW, THEREFORE, in consideration of the mutual promises contained herein and the 

exchange of information pursuant to this Business Associate Agreement, the parties agree as 

follows: 

 

1. Definitions. 

 

Capitalized terms used herein without definition shall have the meanings ascribed thereto 

in the HIPAA Regulations. 

 

2. Obligations of Associate. 

 

a. Permitted Uses and Disclosures.  Associate shall not use or disclose PHI except 

for the purpose of performing Associate’s obligations under the Arrangement and as permitted in 

connection with the Arrangement, and under the terms of this Business Associate Agreement or 

as Required By Law.  Associate shall not use PHI in any manner that would constitute a violation 

of the HIPAA Regulations, or other applicable federal or State law if so used by Covered Entity, 

except that Associate may use PHI (i) for the proper management and administration of 

Associate; (ii) to carry out the legal responsibilities of Associate; or (iii) for Data Aggregation 



 

Between Covered Entity and Business Associate 2

purposes involving Covered Entity or other legal entities that Covered Entity controls, is 

controlled by or under common control with Covered Entity.   

 

b. Appropriate Safeguards.  Associate shall implement administrative, physical, and 

technical safeguards that (i) reasonably and appropriately protect the confidentiality, integrity, 

and availability of PHI that it creates, receives, maintains or transmits on behalf of Covered 

Entity, and (ii) prevent the use or disclosure of PHI other than as contemplated by the 

Arrangement and this Business Associate Agreement, including implementing requirements of 

the HIPAA Security Rule with regard to electronic protected health information. 

 

c. Notification of Breach and/or Reporting of Security Incident and/or Improper Use 

or Disclosure.    Associate shall report to Covered Entity any Security Incident and/or any use or 

disclosure of PHI other than as contemplated by the Arrangement and this Business Associate 

Agreement within 5 calendars days of becoming aware of such Security Incident and/or use or 

disclosure, in accordance with the notice provisions set forth herein.  Associate shall (i) take 

prompt action to cure any such deficiencies as reasonably requested by Covered Entity, (ii) take 

any action pertaining to such Breach and/or Security Incident and/or unauthorized use or 

disclosure required by applicable federal and state laws and regulations, (iii) will cooperate with 

the Covered Entity in conducting an analysis and (iv) take prompt action to notify each individual 

whose unsecured PHI has been, or is reasonably believed by the Business Associate to have been 

accessed, acquired or disclosed due to the Breach, as required by law.  Business Associate 

(Agent) will reimburse Covered Entity (Facility) for any costs incurred by it in complying with 

the applicable requirements of Subpart D of 45 C.F.R. Part 164 imposed on Covered Entity 

(Facility) as a result of a Breach committed by Business Associate. 
 

d. Associate’s Agents.  To the extent that Associate uses one or more subcontractors 

or agents to provide services under the Arrangement, and such subcontractors or agents receive or 

have access to PHI, Associate shall sign an agreement with such subcontractors or agents 

containing substantially the same provisions as this Business Associate Agreement in order to 

ensure that such subcontractor or agent agrees to implement reasonable and appropriate 

safeguards to protect the PHI. 

 

e. Access to PHI.  Within 10 days of receipt of a request, Associate shall make PHI  

available to Covered Entity or, as directed by Covered Entity, to an individual to enable Covered 

Entity to fulfill its obligations under Section 164.524 of the HIPAA Regulations.  In the event that 

any individual requests access to PHI directly from Associate, Associate shall forward such 

request to Covered Entity.    

 

f. Amendment of PHI.  Associate shall incorporate any amendment to PHI 

maintained in a Designated Record Set that Covered Entity directs or agrees to, within 10 days of 

receipt of a request by Covered Entity or an individual to enable Covered Entity to fulfill its 

obligations under Section 164.526 of the HIPAA Regulations.  If any individual requests an 

amendment of PHI directly from Associate, Associate must notify Covered Entity in writing 

within five days of the request.    

 

g. Accounting Rights.  Within 10 days of notice by Covered Entity of a request for 

an accounting of disclosures of PHI, Associate and its agents or subcontractors shall make 

available to Covered Entity the information required to provide an accounting of disclosures to 

enable Covered Entity to fulfill its obligations under Section 164.528 of the HIPAA Regulations.  

In the event that the request for an accounting is delivered directly to Associate or its agents or 

subcontractors, Associate shall, within five days of a request, forward it to Covered Entity in 

writing.    
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h. Governmental Access to Records.  Associate shall make its internal practices, 

books and records relating to the use and disclosure of PHI available to the Secretary of the U.S. 

Department of Health and Human Services (the “Secretary”) for purposes of determining 

Covered Entity’s compliance with the HIPAA Regulations.  Notwithstanding the foregoing, no 

attorney-client, accountant-client or other legal privilege shall be deemed waived by Covered 

Entity or Associate by virtue of this section.  Except to the extent prohibited by law, Associate 

agrees to notify Covered Entity of all requests served upon Associate for information or 

documents by or on behalf of the Secretary.  Associate shall provide to Covered Entity a copy of 

any PHI that Associate provides to the Secretary concurrently with providing such PHI to the 

Secretary. 

 

i. Minimum Necessary.  Associate (and its agents or subcontractors) shall only 

request, use and disclose the minimum amount of PHI necessary to accomplish the purpose of 

the request, use or disclosure.  

 

j. Audits; Inspection and Enforcement.  Within 10 days of a written request by 

Covered Entity, Associate and its agents or subcontractors shall allow Covered Entity to conduct 

a reasonable inspection of the facilities, systems, books, records, agreements, policies and 

procedures relating to the use or disclosure of PHI pursuant to this Business Associate Agreement 

for the purpose of determining whether Associate has complied with this Business Associate 

Agreement; provided, however, that (i) Associate and Covered Entity shall mutually agree in 

advance upon the scope, timing and location of such an inspection; and (ii) Covered Entity shall 

protect the confidentiality of all confidential and proprietary information of Associate to which 

Covered Entity has access during the course of such inspection.   

 

k. State Privacy Laws.  Associate shall comply with state privacy laws to the extent 

that such state privacy laws are not preempted by HIPAA. 

 

3. Termination. 

 

a. Breach.  A breach or violation by Associate of any material provision of this 

Business Associate Agreement, as determined by Covered Entity, shall provide grounds for 

immediate termination by Covered Entity of the Business Associate Agreement and the 

underlying agreement containing the terms and conditions of the Arrangement.  

 

b. Reasonable Steps to Cure Breach.   If Covered Entity knows of a pattern of 

activity or practice of Associate that constitutes a material breach or violation of the Associate’s 

obligations under the provisions of this Business Associate Agreement and elects not to first 

terminate the Arrangement pursuant to Section 3.a., then Covered Entity may take reasonable 

steps with Associate’s cooperation to cure such breach or end such violation, as applicable.  If 

Covered Entity’s and Associate’s efforts to cure such breach or end such violation are 

unsuccessful (in the sole judgment of Covered Entity), Covered Entity shall either (i) terminate 

the Arrangement, if feasible; or (ii) if termination of the Arrangement is not feasible, Covered 

Entity shall report Associate’s breach or violation to the Secretary.  

 

c. Effect of Termination.  Upon termination of the Arrangement for any reason, 

Associate shall either return or destroy all PHI that Associate or its agents or subcontractors still 

maintain in any form, and shall retain no copies of such PHI.  If Covered Entity requests that 

Associate return PHI, such PHI shall be returned in a mutually agreed upon format and 

timeframe, at no additional charge to Covered Entity.  If return or destruction is not feasible, 

Associate shall continue to extend the protections of this Business Associate Agreement to such 
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information, and limit further uses and disclosures of such PHI to those purposes that make the 

return or destruction of such PHI not feasible.  If Associate is to destroy the PHI, Associate shall 

certify in writing to Covered Entity that such PHI has been destroyed. 

 

4. Indemnity.  Each party (the “Indemnifying Party”) hereby agrees to indemnify and hold 

harmless the other party (the “Indemnified Party”) and its affiliates, and their respective officers, 

directors, members, managers, shareholders, employees and agents from and against any and all 

liability, loss, expenses, fines, penalties, damage, claims or causes of action and expenses 

associated therewith (including, without limitation, court costs and attorneys’ fees) caused 

directly or indirectly by the Indemnifying Party’s breach of its obligations under this Business 

Associate Agreement.  The Indemnified Party may enforce the Indemnifying Party’s obligations 

hereunder by seeking equitable relief, without bond, which remedy shall be nonexclusive.   

  
5. Amendment.  The parties acknowledge that state and federal laws relating to data and PHI 

security and privacy are rapidly evolving and that amendment of this Business Associate 

Agreement may be required to provide for procedures to ensure compliance with such 

developments.  Except as otherwise limited in this Agreement, the parties agree to take such 

action as is necessary to amend this Business Associate Agreement from time to time as is 

necessary for Covered Entity to comply with the requirements of the HIPAA Regulations. 

 

6. Survival.  The provisions of this Business Associate Agreement shall survive the 

termination or expiration of the Arrangement. 

 

7. Interpretation.  This Business Associate Agreement and the Arrangement shall be interpreted  

as broadly as necessary to implement and comply with HIPAA and the HIPAA Regulations.  The 

parties agree that any ambiguity in this Business Associate Agreement shall be resolved in favor 

of a meaning that complies and is consistent with HIPAA and the HIPAA Regulations. 

 

8. Governing Law.  This Business Associate Agreement shall be construed in accordance 

with the laws of the state in which Covered Entity is located. 

9. Notices.  All notices required or permitted under this Business Associate Agreement shall 

be in writing, except as otherwise provided, and sent to the other party as directed below or as 

otherwise directed by either party, from time to time, by written notice to the other.  All such 

notices shall be deemed validly given upon receipt of such notice by certified mail, postage 

prepaid, facsimile transmission (solely with respect to notification pursuant to Section 2.c.) or 

personal or courier delivery: 

If to Associate: ________________________________ 

________________________________ 

________________________________ 

Attn:  __________________________ 

Telephone no.: ___________________ 

Facsimile no.: ____________________ 

If to Covered Entity: ________________________________ 

________________________________ 

________________________________  

Attn: ___________________________ 

Telephone no.: ___________________ 

Facsimile no.: ____________________ 
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With a copy to: _________________________________ 

 _________________________________ 

 _________________________________ 

 Attn:  ____________________________ 

 Telephone no.:  ____________________ 

 Facsimile no.:  _____________________  

 

 IN WITNESS WHEREOF, the parties hereto have duly executed this Business Associate 

Agreement as of __ day of ______________________, 20__. 

 

[COVERED ENTITY]     [BUSINESS ASSOCIATE] 

 

By: ___________________________   By: _____________________________ 

Name: ________________________   Name: __________________________ 

Title: _________________________   Title: ___________________________ 

Date: _________________________   Date: ___________________________ 

 

 

 

 


